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KonuenryajbHbie acnieKkTbl 3(pGEeKTHBHOCTH MYCYJIbMAHCKOI0 H 00111ero npasa

Axmemoea A.T.

Crapumii npenogaBarens Kadeapsl
IpaXkIaHCKOTO IpaBa u npouecca CTepauTaMakcKkoro Gpuimana
bankupckoro rocyaapcTBEHHOTO YHUBEPCUTETA

Ilyonuxayus nocsswena npooneme 3¢phexkmusHocmu MycyibMaHCKo2o U 00-

wezo npasa. Aemop cmasum nepeo coboli ciedyrouue 6onpocel. B kakux ciuy-

UAAAX 603MOINCHO OmMHeECmu my uiu UHyio npaeoeyro CUCnemy K yCI’l@l/MHOIZ, KakKue Kpumepuu no3eojiim ee

paccmompems no0 maxkum yenom? AHensiemcs iu MycyibManckoe npaso ycnewnvim u aggexmuenvim? A

obwee npaso? Ecnu MycylbManckoe npago 80CNPUHUMAIOM KAK apXaudHoe, mo noyemy oHo 00 Cux nop

He Oommepilo Kak HeHnyCHbllZ ammaeusm, a npodozzafcaem cyujecmeosambsb U NPUMEHANbCA NO 6CEMY Ml/lpy?

Omom gpaxm auwiHul paz noomeepicoaenm 0Cmpedbo8aHHOCHb U dPHEKMUBHOCIb OAHHO20 NPABA.

Kntouesgvie cnosa: mycyrvbmanckoe npaso, obujee npaeo, s¢gekmusnocms npasa, NPasocoHauue, NPasosas.

M()eOﬂOZI/l}Z, npaea 4ejloeeKkd, UCmMO4YHUKU npaeda.

[Ipobnema obecneyenns: 3h(HEeKTUBHOCTH TIpaBa,
JIOCTIKEHMS 11eTIeH, KOTopble OHO repen co0oil cra-
BMJIO, @ UIMEHHO pPe3yJbTaTHBHOE W Ka4eCTBEHHOE ype-
TyIHpOBaHUE OOIIECTBEHHOH XHM3HHU, BO BCE BPEeMEHa
ObLIa aKTyaJTbHOU.

®akropsl 3PPEKTUBHOCTH MYCYIBMAaHCKOTO U 00-
HIETO MpaBa CBOJATCS K 3aKPEIUICHHIO ONpeesIeHHBIX
MOBE/ICHYECKHUX CTaHJApTOB, NIMPOKO PACIIPOCTPaHEH-
HBIC, B IEPBOM CJIydae B MyCYJIbMaHCKOM OOIIIECTBE, BO
BTOPOM — B CTpaHax oOrmiero nmpasa. B pesynbsrare Mol
BUJMM JIOCTH)KEHHE HJICOTIOTHYECKOTO CO3UIATEIbHOTO
3¢ dekra, 0OTpakaroIero MO3UTUBHOES OTHOIICHHUE HH-
JUBHJIA K TIPABOBOMY PETYIHPOBAHHIO COOTBETCTBYIO-
el MpaBOBOM CUCTEMBI.

Crenmpuky MyCyJbMaHCKOTO IIpaBa W OOIIEro
npaBa B cBoe Bpems uccnenoBanu P. Jlapun u K. XKodod-
¢pe-Cnuno3u [1]. B menom, MycyabMaHCKOE MpaBo
COOTBETCTBYET OOLIMM 3aKOHOMEPHOCTSIM OOIIECTBEH-
HOW M JyXOBHOHM »KHM3HH, NMPU3HABAs HEOOXOAMMOCTH
pETyANpOBaHUA HE TOJBKO JKW3HMW MYCYJIbMaH, HO U
MpenCcTaBUTENIe HWHBIX KOH(ECCHH, MPOKUBAIOIINX
B MYCYJIBMaHCKOM oOmiecTBe. B wacTHOCTH, 3TO TOI-
TBEPXKIACTCA PErIaMEHTHPOBAaHWEM B KOPaHUYECKOM
3aKOHOAATENLCTBE B3aMMOOTHOIICHHH MYCYJIbMaH C
HEMYCYJIbMaHaAMH.

C.A. )KuHKWH BBIIEISICT IICHXOJIOTHIECKYTO A hek-
TUBHOCTH TIpaBa, MO/ KOTOPOW TpeisiaraeT MOHUMATh
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«MaKcHMaJbHOE O0ecledeHne MM BO3MOXXHOCTH JIJIS
COLIMAJIbHO-TIO3UTUBHOM caMOpeaIn3aluy JUYHOCTH B
KOHKPETHOM 0OLIecTBE B KOHKPETHBIH HCTOPUYECKHUI
MEPUOJ, MAKCUMAaJIbHOE Pa3BUTHE KAYECTB M CIIOCOOHO-
CTeH YerIoBeKa B COOTBETCTBYIOIIMX KYJIBTYpPHO-HUCTO-
pudeckux pamkax» [2, c. 5]. C yka3aHHOH MO3UIUH,
roJjiaraeM, MyCyJIbMaHCKO€ TIPaBo SBisieTcs 3G (eKTuB-
HBIM. J|eHCTBUTENIBHO, HOPMBI, MYCYJIbMAHCKOT'O IIpaBa
HAaXOIAT MCUXOJOTMYECKUH OTKIMK y HACEJICHHS MYy-
CYIBMaHCKUX CTpaH, a TAKKe y MyCyJIbMaH, IPOKUBa-
IOLINX 32 UX IpefieaMu.

B 1O ke Bpems, HEOOXOAMMO CJeaTh aKIEHT Ha
creu(pUIHOCTH MyCYJIBMaHCKOTO IIPaBa, OCKOJIbKY HC-
ClIelyeMyI0 IIPaBOBYIO CHCTEMY HEBO3MOXKHO IPHUBS3AThH
K KaKOH-TO KOHKPETHOH JIOKaJI3aluK (TOCyJapcTBy WK
rpyIIe rOCyAapcTB), YTO BIIOJIHE 00bICHUMO. Penurios-
Hasl IPUHAJJISKHOCTh K MCIaMy MOOYXJIaeT MycCylIbMaH
BCET0 MUpPA PEaJM30BBbIBATh €ro IMOCTYJIAaThl BHE 3aBHCHU-
MOCTH OT (PAaKTHYECKOTO MECTa HAXOXKAECHHUS MHIUBUA.

MycynsmaHckoe # obmiee mpaBo APQPEKTHBHO B
JyXOBHO-KYJIBTYPHOM, COLIMAJIBHOM, IOBEIECHYECKOM
acriektax. O0e MpaBoBbIE CUCTEMBI BBIITOJIHSIOT OXPaHH-
TeNbHbIC, PETYJSITUBHBIC, BOCIIUTATEIIHLHBIC (DYHKIIUH.

ITo aprymentanuu C.A. )KuHkuHa, GyHKIHOHUPO-
BaHME [IPaBa HE MOXKET pacCMaTpHUBATHCS KaK OJHOCTO-
pOHHEE pEryIsiTHBHOE BO3/ICHCTBHE HOPM 3aKOHOJA-
TENbCTBA HA CTPYKTYPY BHYTPEHHETO MUPA U TIOBEACHHE
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moaeit [2, c. 17]. Ha nam B3misia, peryisTUBHOE BO3-
JIEHCTBUE MPaBa MOXKET OBITh JEHCTBEHHBIM JIMIb TTPU
JOCTH)KEHHH TapMOHUHM BO B3aUMOCBSI3U CYyOBEKTHB-
HOTO M oO0BekTHBHOTO (hakTopoB. O.H. XKObIph momuia
eme aajnblie, 3(pGEeKTUBHOCTD MPaBa NPEAJIOKUB aHa-
JM3UPOBATh C TOYKM 3pEHUs] TapMOHHHM TIpaBa, uieana,
K KOTOpOoMYy HeoOXommmo ctpeMutbes. [Ipu sTtom mon
rapMoHHeH MpaBa HEOOXOJMMO TOHUMATh COTNIACOBaH-
HO€ €IMHCTBO KOHTPACTHBIX Hauall, OIpeleJIsolIee
LIEJIOCTHOCTb, COaJaHCUPOBAHHOCTD, YHOPSIOYEHHYIO
OpraHn30BaHHOCTE B npase [3, c. 10]. CymecTBoBanue
MIPaBOBOM rapMOHHUH — BEChMa CIIOPHBI BOIIPOC.

MycynbMaHCKoe TpaBO M oOlIee MpaBO C TOYKH
3peHust PrIToCOPCKON aHTPOIIOJIOTHH, a TAKXKE B aKCH-
OJIOTUIECKOM TIpestoMiIeHUH 3(P(PEKTUBHO YXKe XOTS ObI
[IOTOMY, YTO 3T ITPABOBBIE CUCTEMbI YUUTHIBAIOT OCHOB-
HBIE TOTPEOHOCTH U OKUIAHUS JIOAEH, UMEIOT LIETIEBYIO
HaIpaBJIeHHOCTh Ha JOCTIKECHHE HJeaja COluyMa.

MycynpMaHCKOe TIpaBO U o0liee MpaBo Hamboiee
3G PEKTUBHBI B TE€X CTpaHaX, TJE TOCYIAPCTBO CITYKHUT
IIPaBy, HE OTOPBAHO OT HEro. FIMEHHO MO3TOMY CTpaHBbI
obmiero mpaBa Hauboee d(P(HEKTUBHO TPUMEHSIOT €ro
B CBOEH JieTuciarype.

B Tex xe MycCylbMaHCKHX TOCyAapcTBaX, KOTOPbIC
CJIENIO KOTIMPYIOT 3amajiHble oOpasibl mpaBa 0e3 yuera
THUYECKOTO ¥ PEIUTHO3HOTO TpHU3HaKa, GOpMHUPYIO-
LIEro OCOOBIN JIMYHOCTHBIM M HAllMOHAJbHBIM MEHTa-
JIUTET, MyCYJAbMaHCKOE ITPaBO HUBEJIUPYETCSI.

D¢ heKkTuBHOCTH MyCYIBMAHCKOTO IIPaBa M 00IIETO
mpasa 00yCJIOBJIEHA 3aKOHOMEPHOCTSIMH YE€I0BEYECKO-
T'O CYIIECTBOBAHMS, HEOOXOIMMOCTBIO PETYITHPOBAHUS
XKHU3HU OOILIECTBAa, ICUXOJIOIMUYECKUMHU AacleKTaMu
JIUYHOCTH.

3HaUUMBIM aCHEKTOM, ONPEICIMBIINM JICHCTBEH-
HOCTh MYCYJIBMaHCKOTO IIpaBa M OOIIEro mpasa, siBJs-
€TCsI aBTOPUTETHOCTH NCTOYHHUKOB TpaBa, COOTBETCTBHE
MPaBOBBIX HOPM TOTAJILHOMY TPaBOCO3HAHUIO.

MycynbeMaHcKoe TIpaBo HambOoiee 3(pQPEeKTHBHO B
TEX CTpaHax, B KOTOPBIX TOCYIapCTBEHHAs BJIACTb M10]-
YHHEHA PEIMTHO3HBIM aBTOpuTeTaM. B Tex MycyibMaH-
CKUX TOCYIapCcTBax, B KOTOPBIX 00ECHEeYeHO SAMHCTBO
PEIUTUU U TOCYAapCTBEHHOHN BJIACTH, MYCYIbMAaHCKOE
mpaBo HamOoJiee NEHCTBEHHO M PE3YJIbTATUBHO, OHO
HUMIUIEMEHTUPOBAHO B CBETCKYIO >kn3Hb. Korma rocy-
JapCTBEHHOE IPABOBOE PETYIHPOBAHHE OTOPBAHO OT
MHUPOBO33PEHUECKUX YCTaHOBOK, IIPaBO CTaHOBHUTCS
Hed(D(HEKTUBHBIM PETYISATOPOM.

Beccniopro, B 310Xy To0ain3aniy O4YeHb CHUJIBHBI
TEHJICHIMU K YHUBEpPCAJIM3aLUM IIpaBa, 00yCIOBIICH-
HBIMH, B [IEPBYIO OYepelb, OJTUTHIECKUMH MOTHBAMH.
3TO NMPUBOIUT K MPOCTOMY 3aMMCTBOBAaHUIO 3arajHON
MOJUTUKO-TIPaBOBON Mozenu Oe3 ydeTa crnequduku u
TpaJUIUid MYyCYJIbMaHCKOTO oOIecTBa. MycyibMaH-
CKO€ TIPaBO Peanu3yeTcs B MOJTHOW Mepe MPH YCIOBUH,
YTO TOCYNAapPCTBEHHOE YCTPONCTBO MOCTPOEHO B COOT-
BETCTBUU C €0 MPHUHIMIIAMH, OCHOBHBIMH CTOJIIAMU
ncnamMa, ycraHoBleHHbIMHE B Kopane [4].

JletepMuHaHTOH, O0OYCIIOBIMBAIONICH ICHCTBEH-
HOCTh MYCYJIBMAHCKOTO TIpaBa M OOIIEro Ipasa, sB-
asiercst GOpMUPOBaHKE TOCYAAPCTBEHHON HMICOIOTHH,
MpornarangupyIouield onpeaeseHHbld 00pa3, alropuT™
MOBCICHNMs, peaiu3alusa rpaMOTHOTO MOTUBAILIMOHHOT'O
MOAX0/A, TMTOAAEPKUBAEMOTO BCEMHU BETBSIMU BIIACTH —
3aKOHOMATEIPHON, NCTIOTHUTEIPHON U CyIeOHOM.

[IpuHIHMIIHATPHOE 3HAYEHUE UMEET W JIMIHOCTHBIN
KOMIIOHEHT, BHELIHE BBIPAKCHHBIN B BHICOKOM YPOBHE
IPABOCO3HAHUSA U CaMOPETYJISALUN.

[IpaBoco3HaHue SBISETCS OMPENENSIONIMM acIeK-
TOM, TIEPBONIPUYMHON YCTAHOBICHUS PE3yIbTaTHBHO-
CTH TIPaBOBOM cHcTeMbl. TakuMm 0Opa3oM, B3auMOICH-
CTBHE MYCYJIbMAaHCKOTO M OOIIETO MpaBa ¢ JUYHOCTHIO
B aHAJIM3UPYEMOH COLIMATBHOM TPYIIIE XapaKTepu3yeT-
cs1 000IOTHOCTBIO, CBOETO POJIa KOPPEISIHEH.

10.B. OHOCOB apryMeHTHpPYET BO3MOXKHOCTH pa3-
TPaHWYCHUS CONMAIBLHON M IOpUANIECKON d(PPEeKTHB-
HOCTH TIPAaBOBOTO PETYIMPOBAaHUS, YTO JCHCTBUTEIb-
HO MOXXET UMETh CMBICI. B cBOIO ouepens, 3TOT aBTOp
YKa3bIBaCT, YTO «IECHTPAIbHOE MPOTHBOPEUHE MEXKIY
COLMANILHOM U FopuaAndecKkoi 3 (HEeKTHBHOCTHIO IPaBO-
BOI'O peryjmpoBaHnsd COCTOUT B TOM, YTO TOYHOE, CTPO-
roe, HEYKOCHHTEIbHOE COONIONEHNEe M WCIOJTHEHHE
(mocTmkeHue OpUANUECKOd dPPEKTUBHOCTH) HOPMBI
paBa, MPOTUBOpEYAIeH CIOKHUBIIMMCS TTO3UTHBHBIM
OOILIECTBEHHBIM OTHOIIEHUAM JHOO OOBEKTUBHBIM
OOIIIECTBEHHBIM MOTPEOHOCTSIM, MOXKET NPHBOAUTH K
He6HaFOHpI/I$ITHI)IM COIIMAJIBHBIM ITOCJICACTBUSM (OT-
CYTCTBHE colManbHOM 3pdexruBHOCTH)» [5, €. 11]. Ha
HaIll B3MJISiJ, ACWCTBUTEIBHO, HE BCET/a FOPUANUYECKIS
Cpe/ACTBa B IOJHOW Mepe OTBEYAIOT MOTPEOHOCTSIM B
obmecte. OHAKO, B CTpaHaX MyCYIbMAaHCKOTO MpaBa
TakKad TCHACHIUA OTMCUHACTCA B MEHBIIIEeH CTCIICHHU, HC-
JKEJTM B MHBIX MTPABOBBIX CHCTEMAaX.

MycynbMaHCKOE TIPaBO M 00Iee MPaBO YCIENTHBI,
ITOCKOJIBKY B OOIIIECTBE OTMEYAETCs BHICOKAs JIMYHOCT-
Hasl TIOBe/IeHYECKasi aKTHBHOCTb, OPTaHUYECKU BITUCHI-
BAIOMIAsICS B TPABOBYIO CUCTEMY.

B omenke kputepreB GyHKIIMOHUPOBAHUSI MYCYIIb-
MaHCKOTO TIpaBa W OOIIero mpaBa, Ha Hall B3IV, HE
MOCJIEZIHEE MECTO OTBOJIUTCS IMPABOBOM HJICOJIOTHH.

[IpaBoco3HaHME KaK TAKOBOE €CTh BaKHBIN SJIEMEHT
¢dbopmupoBanus U QYHKIMOHHUPOBAHUS JHOOOTO 001Ie-
crBa. [Ipobnema cocTOUT B TOM, YTO MYCYIbMaHCKHI
MHUp OXBAaThIBACT OI'POMHOE KOJIMYECTBO TOCYIApCTB,
JIOKAJIM30BaHHBIX Ha BCEX KOHTHHEHTAaX, YpPOBEHb
MIPaBOCO3HAHUS B KOTOPBIX, OECCIIOPHO, CYIIECTBEHHO
pasnuyaercs. ABTOPOM TMOCTYIUPYETCsl KpailHe HH3-
KM YpOBHE IIPABOCO3HAHMUS B T€X TOCYIAapPCTBEHHBIX
00pa30BaHUsX, B KOTOPBIX TOCIIOJICTBYIOT MPOSIBICHUS
MIPaBOBOTO HUTHIIN3MA.

MycynbpMaHCKO€ TIPaBO M 00IIee MpaBo yCTaHABIIH-
BalOT W TIPEJICTABISIFOT aHTPOIIOJIOTUYECKOE U IMOIIH-
OHAJIBHOE, @ KPOME TOTO MPaBOBOE €IMHOAYIINE JIHULA
u oOmecTBa, obmiectBa u rocynapcersa. [losicHsroTes
JaHHBIC KOHCTATUPYCMbIC IBHUKXCHHA HAJIUYUCM OCHO-
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BOTOJIATAIOIINX [[EHHOCTEH, KOTOPBIE HEOTICIUMBI OT
YeJIOBeKa M KOTOPBHIM IMPHAACTCS B OOIIECTBE KOJOC-
CaJlbHOE 3HAYEHHE.

JlaHHBIC TICHHOCTHBIC OPUCHTUPHI MPOMHCAHBI B
Koncrutynmu HMpana, K HUM OTHOCSTCS: CO3JaHHC
OnaronpusTHON arMocdepbl s TalbHEUIero pa3Bu-
THSL MOPaJIbHBIX JIOOPOZETEsICH, MOBBIIICHUE YPOBHS
[PaBOCO3HAHUS HACEJICHUs, 00CCIICUCHHE IO0CTYIa K
00pa30BaHUIO, YCTPAHEHHE BCSIYCCKOIO JICCIOTH3MA,
ABTOPUTAPH3MA M MOHOIIONIKM3Ma, OOCCICYCHUE I10-
JUTHYECKUAX M COIMAIILHBIX CBOOOJ B paMKax 3aKOHa,
oOecrieueHre yqacTusl BCEro Hapojia B MOJUTHYECKOM,
SKOHOMHUYECKOM, COI[HAIIbHOM U KYJIBTYpPHOM Camo-
OTPENICIICHUH, YCTPAHCHHE HEOIPABIaHHOMN JUCKPUMHU-
HAIMY U CO3/IaHUsl CIIPABEIIUBBIX YCIOBUH JIJISI BCEX U
BO BCEX MAaTEpUANbHBIX U AYXOBHBIX cepax, co3maHue
MPaBUJILHOW W CIIPABEUIMBOM SKOHOMUKH st 00e-
CIICUEHUsI JI0CTaTKa, YCTPaHEeHUs OSIHOCTH M BCEBO3-
MOYKHBIX JIMIICHUH B TUTAHUH, XUJIUIIHBIX YCIOBHSIX,
TPY/E U 3IPaBOOXPAHECHUH, a TAK)KE PACIIPOCTPAHECHUE
CTpaxoBaHUs, 00ECIICYCHUE BCECTOPOHHUX MPAB IPax-
IIaH, HE3aBUCUMO OT I1071a, o0ecreueHre 0e30IacHOCTH
IyTeM CHPaBEJIMBOTO MPABOCYIUS JIJISl BCEX M PaBEH-
CTBa BCEX Mepe] 3aKOHOM [6].

HNMeHHO B TeX CTpaHaX, B KOTOPBIX IOCYIapCTBOM
o0ecreynBaeTCs 3alluTa OCHOBOIIOIATAOIINX TYXOB-
HO-KYJIBTYPHBIX I[CHHOCTEH, IOCTUTACTCS COIMATbHAS
CTaOMIBLHOCTD.
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Conceptual aspects of islamic and common law efficiency
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The paper dwells upon the efficiency of Islamic and common law. The author brings forward the

following questions: In what cases can this or that legal system be considered efficient and what are the

criteria of its efficiency? Is Islamic law successful and effective? What about the common law? If Islamic
law is perceived as archaic, why does it still exist and is applied all over the world? This fact once again

confirms the relevance and effectiveness of the law.
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