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B cmanibe pacemampueaenicCil 603MONCHOCMb peuleHust npO6ﬂ€MHle 60Nnpo-

CO6 nymem NPpuUMeHeruUsl CMEeNCHbIX HOPM 6 Zpa.?fCOGHCKOM U cemMeuHom 3aKOHO-

oamenvcmee. B yacmuaocmu, npaeoeoe pecyiupoeanue UMyueCneeHHblx Cnopoe, Komopbvle 603HUKAOM

6 C6A3U C npeKpaulenHuem gbaxmuttecmtx 6pallelX omuowenutl. Mz-3a moeco, 4mo makKkue 6pal<u He pecu-

CmMpupyromcs, uUmyu,ecniéo, Konmopoe Has;xCcuno 60 6pemsi CO6MeCnH020 NPOICUBAHUA, He CHUMAemcst 00-

WuUM, a NPUHAOTIEHCUM CMOPOHe, KOmOopas e20 npuobpena. B cmamve npednazaromces mepul, Komopule

HYJHCHO npednpulmmb ons moco, umoowl 3awiumums C60U 3AKOHHblE npaea U uHnepecsl.

Knrouesvie cnosa: dyalcmuqecmte 6pallele ONMHOUIEHUA, 6paK, MYOIC, JHCEHA, CeMbs, YCMAHOB/IEHUE OMY0o6cned,

JIUYHblIE UMYULEeCMBEHHRbLE Npaed, TUYHble HeuMyUuecmeeHnble npaesda.

Cewmpbeli Ha3bIBaeTCs (hopMa 00beTMHEHHUS JTFOACH Ha
OCHOBE Opaka WM KPOBHOTO POJICTBA, KOTOpAasi Xapakx-
TEepU3yeTCsl UICHHOW OOIIHOCTHIO M B3aUMHBIMU 00S-
3aHHOCTSIMH. bpak mpu 3TOM CIY>KUT COIMAILHO-TIpa-
BOBBIM Y3aKOHWBAaHHUEM OTHOIIICHHUH CyTIPYTOB, SIBISISICH
OJTHUM U3 IIPOSIBJIEHUN UCTOPUUECKU Pa3HOPOIHBIX Me-
XaHU3MOB COLIMATIBHOIO PETYIMPOBAHMS U 3aKPETIIICHUS
MEKJIMYHOCTHBIX OTHOUICHUI HA MPAaBOBOM YPOBHE.

OdunmanbHas perucTpanus OpavyHbIX OTHOIICHUH
TPaJUIUOHHO SBJISICTCS CTA0OMITU3UPYIOIIUM MOMEHTOM
WHCTUTYTa CEMbU. bpak IpecTaBiIseTcss Kak KperKuil
COF03 MY)KYMHBI U KSHIITUHBI, IPU3HAHHBIA 00IIIECTBOM.
[Ipu momormm HOpM TpaBa OOIIECTBO W TOCYIAPCTBO
yTBepArIu (POpMY, KOTOPOH JOKHBI COOTBETCTBOBAThH
cymnpyskeckue oTHoueHus. «OIHAaKoO B peausx coBpe-
MEHHOTO OOIIIECTBA BBIICISIOT CICIU(UISCKYIO Kare-
TrOPHI0 OpauyHO-CEMEHHBIX OTHOLICHHUM — (PaKTHUCCKUN
Opak, TO eCTh COXHTEIHCTBO MYXXYWHBI W HKESHIIHHBI
WU CYINPYXECKHE OTHOLUCHUS, HE 3apEruCTPUPOBAH-
HbIE B YCTAHOBJIEGHHOM 3aKOHOM mopsake» [1, c. 652].

Ha ceronnsiiuauii nens B Poccuiickoit @enepaunu
(bakTHYECKUE CYNPYKECKUE OTHOIICHUS HE3aBUCH-
MO OT JUTUTEIIBHOCTH WX CYIIECTBOBAHUS HE HMEIOT
TOCYZapCTBEHHON MOJAEPKKH W 3allUThl. 3aMEHHUTH
TOCYTapCTBEHHYIO PETUCTPAIUIO 3aKIFOYeHHs Opaka
KaKUM-JT100 MHBIM aKTOM HEBO3MOXHO. VckiroueHue
COCTaBIISIIOT (DAKTUYECKUE OpauHbIe OTHOIICHHUS IPakK-
naH Poccuiickoil denepannu, COBEPILICHHbBIE 110 PEIIN-
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THO3HBIM 00ps/IaM Ha OKKYIMTHUPOBAHHBIX TEPPUTOPHSIX,
BxoauBux B coctaB CCCP B nepuon Benukoit Oteue-
CTBEHHOU BOIHBI 0 BOCCTAHOBJICHUS HA dTHX TEPPUTO-
pUSX OPTaHOB 3aIMCH AKTOB TPAXKIAHCKOTO COCTOSIHHS
[2, cT. 16].

DT0 000CHOBBIBAET aKTyaJbHOCTH BOIPOCOB 3aIllH-
THI TIPaB U UHTEPECOB NI, HAXOAAIIUXCS B (haKTHde-
CKHUX CyNPYXKECKUX OTHOIIEHUsIX. OCHOBHAs Uies dTO’
PpaboThI COCTOUT B PACCMOTPEHHUH CYIIECTBYIOIIUX CITO-
cOOOB 3alIUTHI MMPAB JIHII, COCTOSIUX B (PAKTHUECKUX
OpavYHBIX OTHOIIICHHUSX.

Ilenbro paccMOTpeHMs] HACTOSALIEH CTaTbU CIIy)Kar
(bakTHdyeckue OpadHbIe OTHOIICHWS, MTONYYUBIIHE TI0-
BCEMECTHOE PACIpPOCTPAaHEHNE HA CETOIHSIIHUMA JICHb.
B crarbe 3TOT BHJIl B3aMMOOTHOIIEHUH OyJIeT paccMo-
TPEH BCECTOPOHHE, C TOYKH 3PEHUSI U TIOJIOKUTEIBHBIX
MOMEHTOB, U HETaTUBHBIX MOCJICACTBUI (PaKTHUECKUX
OpavYHBIX OTHOIIICHUH.

Jlo Hauaya pacCMOTpPEHHs BOTIPOCOB 3aIUTHI MPaB
CYIIPYTOB HEOOXOJUMO BBICHUTH, YTO IMPEICTABIISICT
co0oii ¢aktudeckuii Opak. [lo ceromusimHero aHs He
HAMJICHO €IMHOTO TEPMHUHA, XapaKTePHU3YIOIIero ohu-
[[MAJIbHO HE 3apErHCTPUPOBAHHBIC CEMCHHbBIC OTHOILIC-
HUS MY>KIHHBI 1 )KSHIITAHBI, TIPOKUBAIOIIIX COBMECTHO
1 BeAymwx oOmwii ObIT. OJHOBPEMEHHO YIIOTpeOIsieT-
Csl HECKOJIbKO BBIPQKEHUH, TOIPa3yMEBAIOIINX CeMeH-
HOE COXHTEIbCTBO, TAKUE KAK «TPAKIAHCKHI COKO3Y,
«(paKTHUECKUN COI03», «TPAXKIAHCKUU Opak» W T..I.
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Takoe ceMelHOE COKUTENBCTBO XapaKTEPU3YETCsl Kak
«COBMECTHOE TIPO’KMBAHUE JIByX B3POCIBIX JIFOACH, HE
cocrosimux B Opake» [3, c. 175].

Cornacno Hopmam CemeiiHoro komekca P®, Opak
— 9TO CEMEMHBIN COX03 MY>KUMHBI U KEHIIVHBI, 3aPEru-
cTpupoBanHbIi B opranax 3AI'C. Onupasch Ha CII0KUB-
IIyI0Cca TIPAKTUKY, MO)KHO CKa3aTh, YTO «(PaKTHIECKUM
OpaKoM» CYHUTAETCS COBMECTHOE MPOKHUBAHUE («COXKH-
TEJNBCTBO») MYXUMHBI U KCHIUHBI COFO30M, (hakKT Cy-
LIECTBOBAHUS KOTOPOTO HE 3apETUCTPUPOBAH OpraHaMu
3ATI'C, HO 00NaIarONUM TIPU 3TOM BCEMHU MPU3HAKAMU
cembu. [lanee B cTarhe MOA «(paKTHUCCKUM OpakoM)
Oyaer mompa3yMeBaTbcsd MMEHHO OBITOBOE 3HAaUEHHE
9TOTO TEPMHHA, TIPETIOIATAI0IIee COKUTEINBCTBO (ak-
TUYECKH CYIIECTBYIOUINHA, HO FOPUANIECKH HE 0POpM-
JICHHBIH OpaK).

Jlromu COBMECTHO XUBYT B TCUEHHE MHOTHUX JIET,
BJIAJICIOT OOIIMM HMYIIIECTBOM, 3aBOJIAT JETEH, HO MPHU
ATOM, PYKOBOJCTBYSICH JTUYHBIMU MPUIHMHAMHE, ODUIIN-
aTbHO HE PaCIHCHIBAIOTCS, CIIE0BATENbHO, HE TIPH-
3HAIOTCS OJHOW CeMbel C TOYKH 3PEHHUS HOPM 3aKOHa.
[Tonywaetcs, uto noau, UMesl BCE MPHU3HAKU, MpaBa U
00S13aHHOCTH CEMbH, HE UMEIOT BO3MOKHOCTH TIOJIHO-
LIEHHO 3alIUTUTh CBOU CEMEITHbIE MpaBa.

OCHOBBIBasICh Ha BBHIIIEHU3IIOKEHHOM, CUATAEM aK-
TyaJbHBIM U IEJIeCO00Pa3HBIM PACCMOTPEHHE BOIIPOCa
BO3MOXHBIX TTPOOJeM (haKTHIeCKUX OpakoB M OCOOCH-
HOCTEW X IOPUANYECKOTO pa3peIIeHusl.

TenaeHnns MOCIeAHEr0 BPEeMEH! MOKa3bIBAaeT yBe-
JIUYEHUE KOJIMYEeCTBa Iap, MPOKUBAIOLINX COBMECTHO,
OJTHOW ceMbell 6e3 oduuraIbHON perucTpanun opaka
B TaK HA3bIBAaeMbIX «(DAKTHUECKHUX OpadyHBIX» OTHOIIIE-
HUSAX. IMEHHO TaKMM TEPMHHOM FOPHUCTHI OMIPEIEIISIOT
HE MOJBEPTUINICS PErucTpaly roCylapcTBOM COHO3
JKEHIIIMHBI U MY>K4uHBL. HapaBHe mpuMeHseTcs MOHs-
THE «pakTHIeCKuid Opak». «DakTHueckuii Opak MOXK-
HO OTIPEAETTUTH KaK JUTSIINECS OTHOIICHHUS MY>KIUHBI U
JKSHIIUHBI, KOTJIa TTapa MpOKUBAeT Ha 00IIel TeppuTo-
pHUH, COBMECTHO BEIET XO3SIIICTBO W TIPU 3TOM HE TPO-
XOUT MPOLEyPY PETUCTPAIIMN OTHOIICHUN B OpraHax
rocygapcTBeHHOU BaacTu» [4, c. 212].

JIOTIOTHUTENBHO ClieyeT OrOBOPUTH, YTO TEPMUH
«TpaKIaHCKUH Opax», MMEIONTUH IIUPOKOE pacmpo-
CTpaHCHHE B OOIIECTBE, OTHIONb HE CHHOHHM pa30u-
paeMoro BhIIIe TEPMUHA, U IOHUMaHUE TPAKIAHCKOTO
Opaka Kak He3aperucTpUpOBaHHOTO — HeBepHO. Ompe-
JeTIeHHEe TPaXXIaHCKOTo Opaka, HalpOTWB, MOHHMAeT
oJ1 coOol Opak, opUIHATLHO OPOPMIICHHBIH B opra-
Hax TOCymapcTBeHHOU BiacTH. «DakTmueckue Opaku
MOSIBIITUCH He Buepa. Emie B 10peBOONMOHHbBIE Bpe-
MEHa OCHOBAaHMEM 3aKOHHOCTH Opaka CYUTaOCh TOJb-
KO HaJIM4Ke OJIarOCIIOBSHHUS IICPKBH HA TaKHE OTHOIIIC-
Husl. U 1opuinyecKku 3aK0H 3aliuiiail TOJIbKO CEMEWHbIE
Taphel, OCBAIICHHBIC TAWHON BeHIaHus» [3, c. 176].

[To moBomy ompenenenus Takoil GopMbI OTHOIIEHUI
BBICKa3bIBAIOTCA IPOTHBOPEUYHBBIE B3IVISIIBI 1 MHEHUSI.
B navane XIX B. mox moHsATHEM «TpakIaHCKUH Opak»

Mojipa3yMeBallil CEMEHHbBIC OTHOIICHUSI, KOTOPBIE ObLIH
HE OCBSIIEHBl TAMHCTBOM BEHUYaHMs. B Hamm nHu nas-
HOE MOHATHE PACHPOCTPAHUIIOCH TaK)KE Ha CeMEHHBIC
COI03bI, KOTOPBIC HE MPU3HAHBI HU LIEPKOBBIO, HU TOCY-
IapcTBoM [5, c. 12].

Takum 00pazoM, CylIecTBOBaHHUE rPakIaHCKUX Opa-
KOB JIO PEBOIIOIMU HE JIOMYCKaIOCh, BO3MOXKHBI OBbLIN
HCKITFOUYUTENIBHO IIEPKOBHBIE Opaku. MIMeHHO Onaroma-
ps atomy nocine 1917 . ocranace npuBbIUKa yNOTpe-
OJICHUS] TEPMHHA «TPaKAAHCKUH Opak», uMes B BUAY
«(paktuueckue OpauHble OTHOILICHHS.

[MomBenem utor: rpakaaHCKuil Opak He paBeH (ak-
TUYECKOMY OpayHOMY COIO3Y.

[Ipex e Bcero He0OX0UMO OOPATUTH BHUMAHHE HA
IOpUINYEcKre MpoOsaeMbl (akTUIeCKUX OpavyHbIX OT-
HOIIICHUH, CYIIECTBOBABILNE paHEE U UMEIOIHUE MECTO
Tenepb. He cymiecTByeT eIMHON CHCTEMbI IPAaBOBOTO
MEXaHH3Ma pETyIHPOBaHHs TOMOOHBIX OTHOUICHUA,
YTO BIICUET 32 COOOI Pa3HOPOIHOCTH IMOJXOMIOB Opra-
HOB Cy[eOHOH BJIaCTH K PELICHUIO CIIOPOB, CBSI3aHHBIX
¢ (paKTHYECKUM OpaKoM.

«B opitHocte CCCP  (hakTrueckue OpavHble OT-
HOIICHHUS TIPH YCIIOBUU OTCYTCTBHUSI OTpUIAHUS (aKTa
TaKWX OTHOIICHWH OJHWM W3 CYNpPYroB JHOO MpU Ha-
JIUYUH PEUICHUs cyla 00 yCTaHOBJICHUH Takoro (akra
[IPU3HABAINCH HApsy ¢ O(QUIHUAIBHO 3aperucTpupo-
BaHHbIMU Opakamu (Komekc 3akoHOB 0 Opake, ceMbe
u oneke, BBeacHHBIN B nericteue 01.01.1927 r. TTocra-
noryienuem BIMK ot 19 HostOpst 1926 1.)» [6, c. 43].

Onnako BrociencTBuu (haKTUUECKUi Opak yTpa-
THJI IOPUIUYECKYIO TOCYIaPCTBEHHYIO 3aIUTY U TIPU-
3HAaHHBIMH OCTAJHNCh TOJIBKO O(MHIMANbHBIE Opaku,
MOTYYMBIINE TPELyCMOTPEHHYIO HOPMaMH 3aKOHA pe-
THCTPALHUIO.

IlepeiineM K pacCMOTPEHUIO HOPUIAAYECKUX IIO-
CIIC/ICTBUI POXKACHUS JeTel BHE 0UIHATBHOTO OpaKa.
Jetn, poxkJieHHE KOTOPBIX MPOU30IUIO B OPHUIIMAIEHO
3aperuCTPUPOBAHHOM Opake, NPU3HAIOTCSA UX POAMTE-
nsiMu apromatuuecku. Ecnu oten peOeHka, nposkuBaBs-
LM C ero MaTepblo B PaKTUYECKUX OpavyHBbIX OTHOILIE-
HUSIX, OTKQKETCSI €T0 MPU3HABATH, J0OUTHCS B3bICKAHHUS
QIMMEHTOB MOXHO OyJIeT TOJILKO TIOCJIE TIOTy4EHHUsI pe-
IICHUS Cy/la O IPU3HAHWH €TO OTIIOM PeOCHKA.

Jiist ycTaHOBJIGHHSI OTLIOBCTBA JIMLA, HE SBIISIOLLE-
rocsi opUUUAIBHBIM CYNPYrOM MaTepu peOeHKa, He-
00X0IMMO UX o0llee 3asBICHHE, T0IaBAeMOE B OpraH
3AI'C. Eciau mojgadya Takoro 3asiBJICHHS HEBO3MOXKHA,
BOITPOC MTOJITBEPKACHUS TPOUCXOKICHHSI peOeHKa MO~
JICXKUT PACCMOTPEHUIO B CyJle. 3asBICHUE 00 yCTaHOB-
JICHHU OTLIOBCTBA KOHKPETHOIO JINIIA MOXET OBITh I10-
JaHO OIHUM M3 POAMTENCH, IULIOM, HA MTOTICUYECHUH WIIN
WKIUBEHUH KOTOPOTO HAXOIUTCS HECOBEPIICHHOJIET-
HUI peOEHOK, a TaK)Ke CaMUM COBEPUICHHOJIETHUM pe-
OeHKOM. 3aKOH HE OrpaHMYMBAET KPYT J0Ka3aTelbCTB,
KOTOPBIE MOTYT OBITh TIPEJICTABIICHBI JIJISI TIONTBEPIKIE-
HUS (paxTa OTIOBCTBA [2, CT. 49], rmaBHOE yCIOBHE — HX
JOCTOBEPHOCTb. DTO MOTYT OBITh CBHIECTEIBCKHE I10-
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Ka3aHusl, MHCbMCHHBIC OOKa3aTcIbCTBA, MCIHUIIMHCKAA
9KCIEPTHU3a, MOSICHEHUsI CTOPOH JIeNa, BEIleCTBEHHBIS
JI0Ka3arenbCcTBa U T.11.

B cnyuae oTkasa npennonaraeMoro otia peoeHka ot
MPOXOKICHUSI MEAUIIMHCKOM KCIIEPTU3bI, Cy/l HE BIpa-
Be HacTtamBaTh Ha 3ToM. Ho IIpy HAJIMYMKU U J0CTATOY-
HOCTU APYTrUX AOKA3aTCIILCTB OTCYTCTBHUC OKCIICPTHU3LI
HE TIOMETIAET CYy YCTAaHOBUTH (haKT OTIOBCTBA [ 7, 11. 3
cT. 79].

Heo0xonumo oroBopuTh, 4TO B Clydae MPHHSATHS
MOJIOKUTCJIBLHOTO PCHICHUA 10 ACITY 06 YCTaHOBJICHUU
OTIIOBCTBAa PEOCHOK MONyd4aeT HAOOp MpaB W 0O0s3aH-
HOCTEH I10 OTHOIICHUIO K OoTy U €0 pOACTBCHHUKAM,
TOX/IECTBEHHBIN UMEIOMIEMYCS Y JeTel, POXKICHHBIX B
odunmansHOM Opaxe [2, cT. 53].

HecomHeHnHO, 4TO A1 OTBETCTBEHHBIX POAUTENCH
OoJiee TpueMIIeMO pOXKAeHUE pebeHKa B opUIHAIBLHO
3aperucTPUPOBAHHOM Opake, OCKOIBKY 3TO aBTOMATH-
YEeCKH yOMpaeT BOZMOXKHYIO HEOOXOANMOCTh CyAeOHO-
TO MOPSJIKa YCTAaHOBJIEHHS OTIIOBCTBA. OHAKO U B (hak-
THYECKOM Opake MOXKHO M30€KaTb CIIOPHBIX MOMEHTOB
U mpoliecca cyeOHoro pa3ouparenabcTBa Mo BOIpOCcaM
OTIOBCTBA W MaTEepHalbHOTO COACp)KaHUs peOeHKa.
«JlocTaTo4HO 3aKIIOUUTH JIByCTOPOHHEE COIMIAIlCHHE
00 yrjiare aJIMMEHTOB | YJIOCTOBEPUTH TAKOH JIOKYMEHT
B HOTapHWalbHOM TOpsIKke. B TakoM amuMEHTHOM coO-
IJIaleHUH MOYKHO TIOJIPOOHO pacmucaTh MopsIoK, hop-
MY M CPOKH YIIJIaThl ICHEKHBIX CPEACTB HA COACPKAHHE
pebeHka u mpeyCMOTPETh JOTOTHUTEIbHBIC BAPUAHTHI
TMMOAACPIKKHU, €CJIIM B HUX BO3HUKHET HCO6XOZ[I/IMOCTI)))
[8, c. 688].

[IpaBOBBIE CIOKHOCTH MOSBISAIOTCSA TIpH (hakTHdIe-
CKHX OpayHBIX OTHOIIEHHUSX TAK)Ke B BOMpPOCAx BIa-
JCHHSI UIMYIIECTBOM, HA)KUTOM B COBMECTHOM IPOXKH-
BaHUH.

IIpokuBaHne MYKUYMHBI M KCHILHUHBI B CYIIpYKe-
CKHX OTHOUICHUAX, HE 3apCTUCTPUPOBAHHBIX B YCTaAHOB-
JICHHOM TIOPSZIKe, IIPUBOANUT K TIPHOOPETSHUIO OOIIETro
nMyiecTsa. B cimydae, xorga ¢akTHYECKHe CyNpyTd
pELIAIOT paccTaTbesl U pa3bexaThbesl, Kak MPaBHIIo, yiKe
HMeeT MECTO COBMECTHO MPHOOPETEHHOE UMYIIECTBO,
npudeM opOPMIICHHOE TOJBKO Ha OAHOTO M3 (haKTHYe-
CKUX CymnpyroB. EcrecTBeHHO, BO3HUKaeT mpoodiema:
KaK MIPOU3BECTH pa3iell COBMECTHO HAXXHUTOTO MMYIIIE-
CTBa JIMIIaMH, HaXOISIIUMUCS B (PAKTHUECKHUX CYIIPY-
KECKHX OTHOMICHUIX? JIJ1s TAKMX CITydaeB HE MTOIXOIST
HOPMBI CEMEHHOTO MpaBa B YaCTH 3aKOHHOTO PEKUMa
UMYIIECTBA CYNPYToB, OCKONBKY (akTniyeckue Opad-
HBIC OTHOIICHUSA MYKYMHBI U )KCHIIIWHBI HC BJICKYT Ha-
CTYTUICHHUS TPABOBBIX MOCIEICTBUH, aHAIOTUYHBIX CO-
BMECTHOW COOCTBEHHOCTH 3aKOHHBIX CYTIPYTOB.

[TpuHIMI B3aMMHOTO PaBEHCTBA CYNPYTOB yTBEPXK-
JAeTCsl KaK OJUH U3 MPHUHIIUIIOB CEMEHHOrO Ipasa [2,
m. 3 ct 1, ct. 31, ct. 35, m. 1 ct. 39]. Takoe paBeHCTBO
KacaeTcss HE TOJILKO CBOOOJHOTO BBIOOpa Cynpyramu
npodeccuii M 3aHATHH, TEPPUTOPUI TTPOXKUBAHUS, HO U
IpaBa COOCTBEHHOCTH Ha 00IIlee UMYIIECTBO, BKIIOYa-
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FOIIIETO B C€0s1 BO3MOXXHOCTH BJIAJICHUS, TIOJTB30BAHUS U
pacriopspkeHus. CIencTBUEM 3TOTO TPUHITAIA SBISIET-
Csl 3aKOHHBIH PEXUM COBMECTHOW COOCTBEHHOCTH 3a-
KOHHBIX CYIPYrOB Ha UMYILIECTBO, COITIACHO KOTOPOMY
pacrnopsbkeHUEe OHBIM HEBO3MOXKHO 0€3 corviacHs BTO-
poro cympyra.

ITockobKy TIPaBOOTHOIIEHUS COOCTBEHHOCTH 3a-
KOHHBIX CYNpyroB U3 (pakTuyeckoro Opaka HE BO3HH-
KafoT, TO K HAKUTOMY UMH UMYIIECTBY MPUMEHSIOTCS
HE HOPMBI CEMEIHOTO 3aKOHO/IATENIbCTBA, a MOJIOKEHUS
HopM I'paknanckoro kojekca P®, perymupyrommx 00-
Iy cobctBeHHOCTh. Tak, cormacHo ct. 244 T'K PO,
AMYIICCTBO MOXKET HAXOAUTHCS B OOIIEH TOJICBOM
COOCTBEHHOCTH, C OIPEJIEICHHEM JOIH KaKI0ro Co0-
CTBEHHHKA, MM B OOIIEH COBMECTHOW COOCTBEHHOCTH
(6e3 onpenenenus noneit). [Ipu aTom, eciu coBMecTHas
COOCTBEHHOCTD MPSIMO HE MPEIyCMOTPEHA MPABOBBIMHU
HOpMaMH, COOCTBEHHOCTh CUMTAETCS M0JIeBoH [9, m. 3
CT. 244].

[Ipu3Hanue MpHOOPETEHHOTO yYacTHUKAMH (PaKTH-
YeCKOoro Opaka MMYIIeCTBa IOJIEBBIM, 2 HE COBMECTHBIM
MPEACTABIACTCS HEBBITOJAHBIM CTOPOHE, 3asBIISIOLICH
CBOM IpaBa Ha UMYIIECTBO. [IOCKOMBKY OIS KaXKIOTO
YYaCTHHUKA OTIPEACIIICTCS C YUYETOM pa3Mepa CyMM KU
MMOCHUJIIFHOTO YYaCTHs, BIOXKCHHBIX KaXKIBIM B 0OIIee
AMYIIECTBO, BOZHUKAET HEOOXOIUMOCTh JTOKA3bIBAHUS
1 QaxTa MTHBECTHPOBAHUS CPEJICTB U TPYHa, U pa3Mmepa
atoro BiaoxeHusi. Cyny BaKHO IMPEICTABUTH pPeasbHbIC
JIOKa3aTeIbCTBA TOTO, YTO KOHKPETHOE UMYIIIECTBO MO-
JIy4eHO MPU COBMECTHOM YH4aCTHUH 000MX (haKTHUIECKHX
CYTIPYyTOB.

[Ipu pazmene HaXHUTOTO B HE3aPETHCTPUPOBAHHOM
CO03€ COBMECTHOTO MMYIIECTBA (PaKTUYECKUH Cymnpyr
“MeEEeT BO3MOKHOCTh MOTPEOOBATh BBIJIENA CBOCH J0JIN
U3 Takoro umyiectsa [9, ct. 252 'K P®].

B ciydae HacTyIieHUs CMEPTH OJHOTO U3 (PaKTH-
YECKUX CYIPYTOB, SIBIISIOIIETOCS FOPUIUICCKAM BIIa-
JIENTbIIEM HaKUTOTO MUMYIIECTBA, BTOPOH (PaKTHUECKUN
CYIIPYT HE IOJTy4aeT aBTOMaTHYECKOTO IIpaBa HaclIea0-
BaHUs MO 3aKkoHy. COpHOE UMYIIECTBO JHIA, IPOKU-
BaBIIEr0 HEe B O(HUIMAIBHOM Opake, NEPEXOUT K ero
OMKaNIIIM POACTBEHHUKAM.

Hopmam. 1 ct. 1142 'K PO npoBo3riarmaer cynpyra
HACJIeJIOAATEN OTHOCSIIMMCS K HACJIEIHUKAM ITepPBON
odepenn Hapsdy ¢ JAeThbMHU U pomautensmMu. Ha ceron-
HSITHAA MOMEHT HOPMEI IpaBa HE MO3BOJSIOT (PaKTH-
YECKOMY CYNpyTy OBbITh IPU3BAHHBIM K HACJICOBAHUIO
0 TAKOMY OCHOBAHUIO, MIOCKOJIbKY MIpaBa, paBHO KaK U
00s13aHHOCTH CYTIPYTOB, TOSIBJISIIOTCST HETIOCPEICTBEH-
HO Tocne O(HIHAIHHONW PETUCTPAllii 3aKIIOYeHUS
Opaxa B opranax 3AI'C [2, on. 2 ct. 10].

HeticTByromiee 3akoHoAarenscTBO PO mpemycma-
TPUBAET BCEro JiBa Cilydyas, Korja (pakTHUECKHE Cy-
IIPYrd MOTYT HacjexoBaTh OAMH 3a Apyrum. Ilepsblil
BapHaHT IPEIioIaracT MPsSMYIO BOJIIO HACIEIOMaTE,
BBIPKCHHYIO B 3aBEIIaHUM, MOCKOJIIbKY COOCTBEHHUK
BOJICH OCTaBJISATh MMYIIECTBO JIFOOOMY JIMILY IO CBOE-
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My YCMOTPEHHIO, B TOM YHCJIC U CBOEMY (PaKTHUCCKO-
My cynpyry. Bropoil BapuaHT npeanonaraet npu3HaHue
ocTaBIierocsi (PakKTHYECKOTO CyNpyra HeTpyHoCHoco0-
HBIM K/IMBEHIIEM, YTO JIAeT 3aKOHHOE OCHOBAaHHE IPH-
3BaTh €0 B KaUueCTBE HacaeaHuKa [7, m. 2 cT. 1148]. Jlna
3TOTO MPHUJIETCS JI0Ka3arh, YTO (PaKTUUCCKUN CYNpPyT Ha
MOMEHT OTKPBITHSI HACJICICTBA JKMJI COBMECTHO ¢ HacJje-
Jo/1aTesieM, HaXOACh Ha €T0 TTOJTHOM IDKIANBEHUH HE Me-
Hee Trofia [0 MPUYHHE CBOCH HETPYIOCIOCOOHOCTH.

Ecnu Hacnenonarens He ycren 00 He 3aXOTEI BbI-
pa3uTh CBOE JKEJIIAHUE OTHOCHUTEIHHO HACJICIOBAHHS
HMMYIIECTBA B BHJIC 3aBEIIAHUS B MOJIb3Y (PaKTHUECKO-
ro Cympyra, a TakKe OTCYTCTBYIOT OCHOBAHHS JIJISl €r0
MIPUYUCIICHUS K KaTETOPUU HETPYAOCIIOCOOHBIX HKIH-
BEHIIEB, COOTBETCTBEHHO, HET 3aKOHHBIX OCHOBAaHUU
JUTSL HACJIEJICTBEHHOTO TPaBOIPEEMCTBA MEXKIy JIHIIa-
MU, HaXOIMBIIUMHUCS B (PAKTUUYECKUX OpayHBIX OTHO-
[ICHUSIX.

Y4uuThIBas peaiuu )KU3HH COBPEMEHHOT'O 00IIIECTBA,
HaJMYue BO3MOXKHOCTHU TIOSIBJIICHHWS TIpaBa HACJIeI0Ba-
HUS UMYIIECTBa (PaKTUIECKUM COXKUTEIIEM HaCIe0/1a-
TEJSI TIOJIKHO OBITh MIPU3HAHO CYIICCTBCHHBIM YCIIOBH-
€M JIOrOBOPA O COXKMUTEIBCTBE B TOM Cilydae, eciu PO
BCTAHET Ha IyTh €ro OPUIMAILHOTO TIPU3HAHUSI.

[ToMuMO CIIOPOB MMYIIECTBEHHOTO XapakTepa He-
PEeNKH KWIIUIIHBIE CIOPBI IJIS JIWI, HaXOJAIINXCS B
(haktuueckom Opaxe. CyIecTBYIOIIME HOPMBI TIpaBa,
PETYIUpYIOIINE KUIUIIHBIC BOTIPOCHI, HE BCET/a MpH-
HUMAIOT CTOPOHY (PAaKTHYECKOTO CYIpyra, BCEIUBIIIC-
rocsl Ha JKUJIIJIONIA/Ib CBOCTO MapTHEPA.

Hauwmas ¢ 1995 r., cyn, mpoBoast pa3onupareasCTBO
T10 JIeTTy O MPU3HAHWH TpaBa MOJIh30BAHUS KUIIBIM TI0-
MeIlIeHneM (Ha OCHOBAaHUH UCKa OBIBIIETO (PaKTHIECKO-
TO CyNpyra), JIOJDKSH B 00sI3aTEIHHOM ITOPSIIIKE OTIpeie-
JIUTh, OBLIO JIM MPOU3BEICHO (DaKTUYECKOE 3acelicHHE
HCTIIa B OCIIapUBaeMoe KII0€ romelenue. Eciu qoka-
3aTeNbCTBAMU TaKoH (haKT OB MOATBEPKACH, TO MTPABO
WICTIOJIb30BAHUS KIITbSI CAUTACTCS BOZHUKIITUM H, COOT-
BETCTBEHHO, MOJICKAIIUM 3aIIUTE B CYIeOHOM TOPSI-
ke. Ecim xuitoe moMerieHne mpuHAUIeKUT K KaTero-
PUU MYHUIIMIIAIHHOTO MM TOCYJIapCTBEHHOTO KHJIOTO
($hoHI1a, TO CIYCTS YCTAaHOBJICHHBIN 3aKOHOIATEILCTBOM
CPOK JIMIIa, BCCJIICHHBIC HAaHMUMATEJIEM B KBapTHUPY, IO~
Jy4aloT TOXKIECTBEHHOE €My W MPOXKHBAIONIUM TaM
YJIEHAM €r0 CEMbH IMPaBO IMOJIb30BAHMS KHUIIBIM ITOME-
meHneM. «Jlpyroii BapuaHT BO3HUKHOBCHHS WU OT-
CYTCTBUSI TIPaBa J0JDKEH OBITh CIICIUAIEHO OTOBOPEH B
MMCHbMEHHOM COTJIAIICHUH, 3aKJIF0YaeMOM TIepe]] BCee-
HHAEeM JUI 8, ¢. 689].

PaccmarpuBas mpaBa Ha Hakutoe B (paKTHUECKOM
Opake MMYIIECTBO, CIEAYeT OTMETHUTh, YTO HAIHUIUE
JIOKa3aTebCTB caMoro (hakTa COKUTEIHCTBA HE MOXKET
OBITh PACCMOTPEHO KaK MOJTBEPIKICHUE IpaBa JUIa Ha
yacThb 00111ero umyiiecTna. [lomumo 3Toro, B cya HE0O-
XOJIMMO TIPEAOCTABUThH PealIbHbIC CBUIETEIBCTBA TOTO,
9TO0 00a COXKHTENS JEWCTBUTENFHO CUWTAIH HMYIIe-
CTBO 00mMM, ¥ 00a BKIAIBIBAINCH B €ro mpuodpere-

HUE JIeHbraMHu WIH TpynoM. JlokazareapcTBaMu 3TOTO
MOTYT CUMTAThCA:

— CBHUJICTEIILCKHE MTOKa3aHus JIML, 00JalaloIuX Ta-
KHMH CBEIEHUSIMU (POACTBEHHUKOB, AETEH, Ipy3eil);

— MHChMa, BKJIIOYAs AJIEKTPOHHBIE, MEPENHICKY B CO-
LUAJBHBIX CETSIX, 3aIlUCH B OJlorax, Ha opymax, caiitax;

— MJIATEXHBIE TOKYMEHTHI, KOTOPBIE MOTYT ITOJITBEP-
IUTEH (akT BIOKCHHUsI (HMHAHCOB (Y€K, KBUTAHIIUH 00
oruiare).

[Tonck MOAOOHBIX AOKA3aTENbCTB AJISI TPENbsIBIIC-
HUS B CyJie — O/IHA M3 OCHOBHBIX Mpo0ieM. Jlokazarenb-
CTBa HEOOXOAMMO MPEABSBIATH B HAAJIEKaIE 0hopM-
JIEHHOM BHJIEe (BO3MOXKHO, TTOTpeOyeTCss HOTapHalbHOE
YAOCTOBEPEHHE AOKYMEHTOB WM I10YEPKOBEAUYECKas
sKkcreptusa). CienyeT MOHMMATh, YTO CyJ MOXET HE
BCE IPE/ACTABICHHbIE JOKYMEHTHI NPHUCOBOKYIHUTH K
JIeTy Kak JI0Ka3aTesbCTBa.

PaccMoTpuM KOMITEHCAIIMOHHBIE BBITUIATHI, MTOTyYa-
eMBbIe B cllydae Tuoenn dakruaeckoro cympyra. [locie
CMEPTH OHOTO W3 3aKOHHBIX CYIPYIOB, SIBISIOLIETOCS
KOPMUJIBLIEM, BTOPOH MMEET MpaBo MOJYUYCHUSI BO3ME-
LIEHNUs BpeAa, MPUUMHEHHOIO TAaKOM CMepThio, TOTna
KaK COXKMTEJIO TaKoe MpaBo HE MperoCTaBIgeTcs, cie-
JIOBAaTEJIbHO, U KOMIIEHCALUM OH He noiydaet. [Tomumo
9TOTO, B CIIyyae CMEPTH CYIIpyTa, My>K WM )KeHa BIIpa-
B€ IOJIYyYUTh HEINOJIYYEHHBIC NPH >KU3HU 3apIUIaThl,
OOJIbHUYHBIE, OTIYCKHBIC, TIEHCHH, CTHIICHANH, TOCO-
OWsl, ATMMEHTHI U [IPOYUE BBITUIATHI, IPABO HA MOIyYe-
HUE KOTOpBIX uMmen ymepmuit [7, ct. 1183]. B ciydae
HACTYIUICHHUSI CMEPTH CyNpyTa U3-3a MPOU3BOICTBEHHO-
T'0 HECYACTHOTO CIIy4ast Wi PO eCCHOHATBHOTO 3a00-
JICBAHUS OCTABLIEMYCS CYNIPYT'y BO3MELIAIOT 3apadOoTOK
1 KOMIIGHCUPYIOT pacxoisl Ha morpedbeHne padoTHHUKA
[10, ct. 184]. ®akTHueckuil cynpyr He UMEET paBa U
Ha Takue BbIUIATH [5, ¢. 13]. Bonpoc ¢ nonydenuem
BBIILIAT TI0 CMEPTH COXHTEINS B TOJIB3Y €ro (axTuye-
CKOTO CyIpyTa pemiaercs yCTaHOBJIEHHEM (akTa WK-
JUBEHYECTBA, a I10CJIE — IPEIbABICHUEM TPeOOBaHUS O
MOTYYEHHUH BBIMJIAT, IPUHAIJIC)KAIINX HACIEI0AATEIO.

Cornacio Hopmam ctT. 51 Koucturyuun PO [11,
cT. 51], HUKTO He 00si3aH CBHIETEILCTBOBATH MPOTUB
cBoero cympyra. CnenoBaTelnbHO, OQHUIUAIBHBIN Cy-
TpyT (Cympyra) BIpaBe OTKa3aThCs OT a4l KaKUX-JTH00
rokazaHuil B cyne. akTUUECKU Cylpyr Takoro rnpasa
mued. [Tomumo 3toro, [IpaBunamu pacnopsaka cien-
CTBEHHBIX H30JIATOPOB MPEAYCMOTPEHa OOS3aHHOCTH
aJMMHUCTPALUN TPEIOCTaBUTH T10/I03PEBAEMOMY WITU
o0BUHsIEMOMY cBUJaHKHe. DAKTUYCCKUI COKUTEID JIU-
IIIeH 1 MIpaBa Ha CBUAaHue. Pa3pemmuts momo0HbIe mpa-
BOBBIC OTPAaHUYEHUS BECbMa MIPOOIEMaTHIHO.

B cnyuae, eciu cTopoHb! akTHIecKH OpadyHBIX OT-
HOILICHUH pemar NpUOOpPeCTH HWMYIIECTBO B KPEIUT
WJIM TIO JIOTOBOPY JI0JIEBOTO Y4acCTHsl B CTPOUTENIHCTBE,
TO TIPU pa3pbiBe OTHOLIEHWH Apyras CTOpoHa Oyaer
JIUIIeHa BO3MOXKHOCTH JI0Ka3aTh MPaBO HA COOCTBEH-
HOCTB, IPH IPUOOPETEHUN KOTOPOH OH NIPUHHUMAI y4a-
ctue. 13 sToro cienyert, 4To, HECMOTPSI Ha TOCHIIBHOE
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y4acTHE B OILIAaTe KPEIUTa, 110 3aKOHY HUKAKUX MpaB Ha
9TO UMYIIECTBO OH HE MMEET.

Ecnu B mporiecce BBIMLIATHI KPEAUTA Y OTHOTO U3
(hakTHYECKUX CYNpyroB BO3HUKHYT MPOOJIEMBI C €ro
MorainieHneM, B3bICKaHue OyaeT 00palleHo Ha Bce UMY-
IECTBO JIOJDKHUKA — Ha TO, 9YTO O(hOPMIICHO Ha HETO U
HaxXOIUTCS B €ro KBapTHpe. A B Claydyae HaXOXICHUS
JIOJDKHUKA B OQUITMAIEHOM Opake, B TIEPBYIO OYepelb
B3bICKaHME OBLIIO OBl 0OpAIIeHO Ha ero JIMYHOE, IIPHO00-
peTeHHOE 70 Opaka UMYIIECTBO, a MOCIIe — Ha MOJIOBH-
HY OT UMYILECTBa, TPUOOPETEHHOTO B Opake.

To ecth B ciydae (pakTUYECKUX OpavyHBIX OTHOIIIC-
HUH [paBa BTOPOTrO MapTHEpa HE 3allUILICHBI, U €CIIU
KPEIUTHBII JIOTOBOP MOAMUCAH OJTHUM U3 (PaKTHUECKUX
CYIpPYTroB, BTOPOH MPOCTO TaK 3asBUTh CBOM MpaBa Ha
MIOJIOBUHY MMYIIIeCTBa He cMoxeT. CIiopHasi CHTyalus
pelraercs Tak ke, Kak M Mpelblayias — oOpaieHueM
B Cyl, IPU3HAHUEM IpaBa OOIICH J0IEBONW COOCTBEH-
HOCTH, OIIPEJICIICHHEM pa3Mepa JIOIH U pasziesioM co0-
CTBEHHOCTH ¥, HAKOHEIl, BHECCHUEM HEOOXOIUMBIX H3-
MEHEHHI B KpeaUTHBIN Jorosop [12].

Wrak, B HacTosiIiee BpeMsi CYIIECTBYET MOPAIbHO-
MIPaBOBOM aCHEeKT BOSHUKHOBEHHUS (PaKTUUECKUX Opau-
HBIX OTHOIICHHUN. YUUTBIBAsI TPYAHOCTH B pa3peIICHUU
CEMEHHBIX CHOPOB MEKY JIMIIAMH, HAXOIIIIMMUCS B
3aKOHHOM Opake, (paKTHYeCKHe CYIPYTrH HE PETUCTPH-
PYIOT CBOU OTHOILICHHS, COMHEBASICh B HaIIeXAIlCH 3a-
IIUTE MTPAB 3aKOHHBIX CYIPYTOB.

OpHAaKO MPH ATOM OHHU YITYCKAIOT U3 BUa HECOBEP-
[ICHHOE TIPAaBOBOE PETYINPOBaHNE (GaKTHICCKUX Opad-
HBIX OTHOIICHWN W MPABOBBIC MOCIICACTBHUS TaKOBBIX.
[TooTOMY MOXHO TIPEIIOJIOKUTh, YTO (PAKTUYCCKHE
OpayHble OTHONICHHS BO3HHUKAIOT B CHIY CYyOBEKTHB-
HOTO TIOHUMAaHUS W 3HAHUS OTIEIBHBIMH JIUIIAMHU MO-
PalbHBIX U FOPUIAMYECKUX MPUHIIMIIOB COBPEMEHHOTO
obmectna [13].

CoBpeMeHHOE OOIIECTBO CTano 0oJiee JIOSITHHBIM
10 OTHOIIEHHIO K (pakTHyeckoMy Opaky W K JIETsM, B
HEM POXKJCHHBIM, YTO 00YCIOBJICHO TpaHChopMaIen
(DyHKIIMOHUPOBAHHUS WHCTUTYTa CEMBH, IEPECOICHKON
LEHHOCTH O(HUIUATBHOTO Opaka. DTo BIeYeT CHUKEHHE
KOJIMUeCTBA O(UIMATIBHO PETUCTPUPYEMBIX OpaKoB,
BO3pPACTaHUE YHCIIa COFO30B COKUTEIHCTBA U POKIICHUS
neTelt BHE Opaka Kak HOBOW, COIHAIBHO-TIOOMIPSEMOM
(hopMBI CEeMEIHBIX OTHOIIICHUH.

B moboMm ciywae, mrOIsSM, COCTOSIUM B (haKTH4e-
CKUX OpayHbIX OTHOIICHUSAX, HEOOXOIUMO ITOMHUTH,
YTO FOPUIUYECKH WX OTHOIICHUS PErYIUPYOTCS C I0-
sunmu CemeitHoro kojexca PO Tonbko 6osee CoXKHBIM
myteM. [TosiBisieTcst 00s13aTeNbHOCTD YCTAHOBIICHHS OT-
IOBCTBA, JTOKA3bIBaHUs (DAKTa COBMECTHOTO BIIAJICHUS
COOCTBEHHOCTBIO, HEOOXOAUMOCTE COOJIONICHHS YCIIO-
BUW JUI HACJIEJOBaHUS B CIy4ae CMEPTH OJIHOTO W3
(haKTHYECKUX CYNPYTOB.

[TomBoMst UTOT BBIMICCKA3aHHOMY, MOXKHO TOIYEp-
KHYTb, YTO COBPEMCHHBIC PEAINH, MOKA3bIBAIOIIHE
yBeIHUeHUE 4Yucia (DaKTHUECKUX OpauHBIX OTHOIIE-
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HHW, JeNTaloT HEOOXOMWMBIM TIPHBEICHUE ICHCTBY-
oniero 3akoHojaresibctBa Poccuiickonn ®enepanuu
B COOTBETCTBUE C JEHCTBHTEIBHOCTHIO. OCOOEHHO B
4acTH MpU3HAHUS (PakTHYecKux OpakoB. B wactHOCTH,
HEOOXOJMMO Ha 3aKOHOJATEIILHOM YPOBHE 3aKPEIUTh
3a (haKTUYECKUMH CYIPyTraMHu MPaBO 3aKJIFOUCHHS CO-
IJIAIICHMSI O BCTYIUICHHH B Opak, MPOIHCHIBAOIIETO
UX MpaBa B OTHOLUEHUU COBMECTHO HAKUTOIO UMYILE-
ctBa. Kpome 3Toro, HeoOX0AMMO yTBEpIUTh B MpaBax
HaCJICJTHUKA UMYIIECTBa (DaKTUYECKOTO CYIpyra mpu
YCJIOBHH, YTO TAKOE MPABO JACTCS €My 3aKIIOYCHHBIM
coryaieHueM o (pakTHIecKoM Opake.
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Protection of Rights of Couples in Common Law Marriage

Farmanly Orhan Sehran Oglu
Plekhanov Russian University of Economics

The article discusses the ways of solving problems through the use of related articles in the civil

and family law, in particular, the legal regulation of property disputes that arise in connection with the

termination of de facto relationships. Due to the fact that such marriages are not registered, the property

that is acquired during cohabitation is not considered common, and belongs to the party that purchased

it. The article describes the measures of protecting own legal rights and interests.

Key words: common law marriage, marriage, husband, wife, family, paternity proof, private property rights,

personal rights.
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